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1

Introduction

For some of us, land use planning is a career—an evolving
process about how to manage change. For others, land use plan-
ning is like a transaction: a one-time event or experience involv-
ing getting a building permit or subdividing the family farm.
Those in small business probably have more interaction with the
process than most of us, but it is not something most lives
revolve around.
If you are new to the land use process, perhaps your interest
comes from wanting to influence the way some parcel of land
near you is being developed. Perhaps you are concerned about
the foothills or the lakeshore. Perhaps you are worried about a
big-box retailer coming into town and the impact it may have on
local merchants or the traffic you encounter on your way to take
the kids to school.
Whatever the direction from which you approach land use
issues, I hope this book is of some help. Thirty years ago, my
wife and I restored an old house in Provo to put a restaurant in
it. There were residences on two sides of our corner lot, but we
got our approvals with no hearings before any public body, and
the process involved a few visits from the building inspector and
the health department. We had amazingly good relationships
with the two retired couples who lived next door and looking
back, I am amazed at the accommodations we made for each



other and how uncomplicated the process was. That is not to say
that I think the resulting development was optimal—or even
good. We could have done a lot more to make things more com-
patible.
Today, such a development would never occur. Our use would
now be a “conditional use” and there would have been a series
of meetings and hearings. Our neighbors would have had more
opportunity to comment and express concerns. At the end of the
process, we would surely have been told that we could not shoe-
horn a restaurant into that residential area—even though it was
located on an arterial street and zoned for commercial use.
If you live on a suburban lot surrounded by hundreds of similar
homes in an area recently developed and insulated by land use
controls, you may not think about land use regulation much. You
read in the paper about battles over some “LULU” (Locally
Unwanted Land Use) such as a big-box retailer or apartment
complex, but it may not be of much concern.
It should be. 
Land use controls have evolved over time, and they are based on
a premise that some would really call fiction. The concept is that
the community, together, in a democratic process, determines
what it would like to be. Various proposals for land uses are sort-
ed out and a consensus supposedly develops that results in a
community that all consider to be optimal.
Granted, the structure is in place so that an optional result might
occur, but as you would expect, most land use decisions are
made by the few people who are most fervently engaged in a
particular debate. When the process works, adequate notice is
given to everyone who should care about a proposal before deci-
sions are made. In the process of approval, those “stakeholders”
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sort out a balance between the rights of a property owner to use
the land as considered to be the most advantageous, and the
counterbalancing interests of the community in avoiding nui-
sances, managing traffic, providing for adequate utilities, and
promoting good appearances.
In reality, a few people who care a lot—property owners and cit-
izen planners—often make all these decisions without the quan-
tity or quality of public input that is anticipated by the theory
behind the process. Citizens, in general, have a lot of other things
going on in their lives and do not find endless planning com-
mission meetings to be a very attractive place to be on Wednes-
day nights. 
Our first encounter with land use regulation may be when we
feel some development poses an immediate threat and we show
up to comment—sometimes in a pretty shrill and unorganized
manner—and wonder how those in charge of land use could be
so short-sighted or stupid as to even consider the proposed
development we oppose. We wonder how we are supposed to
influence a process that seems as complicated and structured as
it is. For lack of a better option, we create petitions and call the
media—without knowing that in most cases “public clamor”
and “community opinion” are supposed to be irrelevant to
administrative decision-making. 
Or our first encounter may be when we, as the applicant, hit a
wall of complexity and a gauntlet of procedures that convinces
us that we never should have attempted to get approval for our
proposed land use in the first place. We wonder who gave local
government so much control over us and our property. We may
wish to get back some of that control.
If we really wish to be engaged in the land use arena and have
some long-term impact on what is going on there, we need to
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understand the rules, the process, and the options that are avail-
able to the local decision-makers. We ought to know the legal
limits on local discretion. We should be able to pick the right step
in the process where our input, and that of others who agree
with us, can have the most influence.
We ought to know about our rights and how to defend them.
This book is my attempt to help you do that. In it I have attempt-
ed to outline the general process and some specific suggestions
on how to influence land use decisions. I hope it is helpful.
This process is not worth much—perhaps it’s more trouble than
it’s worth—if people do not participate. At its best, some wise
people with good taste and sound judgment will produce for us
communities of grace and beauty, where all the necessary func-
tions of society, from mansions to junkyards, will co-exist in har-
mony and order.
At its worst, a few people with narrow agendas and minds will
force out minorities, ignore private property rights, and build
walls around a community. This will make life more expensive
for everyone and push all the noxious uses to some other places
where the locals have less political clout and savvy. 
At the heart of all this has to be a respect for the dignity of the
individual. We believe, as Americans, that all are equal before the
law. If the result of our planning and zoning is to make sure
those that have wealth get more, those who have power make all
the decisions, and those with one way of looking at the world get
to impose that perspective on everyone else, then we could hard-
ly call this a democracy.
This book is provided in the hope it will help you participate and
engage in land use decisions. I believe we need more people
involved, not less. Even the brightest and best-intentioned citi-
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zens who serve on local decision-making boards cannot guess by
some kind of intuition what the citizens they serve want. If we
are to share responsibility in building our communities together,
we need to join in early rather than late, and with more tools in
our tool boxes. 
We need to keep the perspective that individual rights and
responsibilities are fundamental to a democracy. There is only so
much the community can do and, when it comes right down to
it, we will fail if we insist on perfection when life simply does not
allow for that as a practical matter.
We wish to have a tradition of open space, of preservation of his-
toric buildings and tremendous resources, of peace and order.
But we would be short-sighted and foolish in choosing to do so
by destroying something even more important—the fundamen-
tal dignity that each citizen and each property owner has before
the law. We need to remember that the Bill of Rights was written
after the king was already out of the picture. It was not created
to protect us from the crown, but to protect some of us from the
rest of us, those who may have the tendency to use power too
broadly and to restrict freedom in the name of all manner of
noble pursuits.
One of my favorite quotes is from Colonel Potter on the televi-
sion program M*A*S*H, who wisely said: “There is a right way
and a wrong way to do everything. And the wrong way is to try
to get everyone to do things the right way.”
Perhaps Edward Markham said it best:
We are all blind until we see,
That in the human plan,
Nothing is worth the making,
Unless it also makes the man.



Why build these cities glorious,
If man unbuilded goes?
In vain we build the world unless,
The builder also grows.
My hope would be that this book helps us build our communi-
ties in a manner that all participate, all share the responsibility,
and all grow as a result of our common efforts and successes. 
If we respect individual rights, participate as an entire commu-
nity in our planning and vision, and realize that we can make the
world a lot better without having to make it perfect, we will all
be better for the effort.

Craig M. Call
September 2005
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To the Reader—How to Understand Legal Citations:

Not everyone reading this book is a lawyer, so it seems appro-
priate to point out a few things about the footnotes. When a legal
case is shown as a reference, lawyers use a system of abbrevia-
tions that efficiently identifies a case in the law books. For exam-
ple:

Patterson v. American Fork City, ¶26, 2003 UT 7; 67 P. 3d 468,
474 (Utah 2003)

There are several rules about how cases are named and footnot-
ed.
• The first name is the party bringing the action, or the plaintiff.
If there are several plaintiffs, usually only the first one is named
in a citation to that case. 
• After the “v.” which stands for “versus,” the defendant’s name
is mentioned. The defendant is the one brought into court by the
filing of a complaint against them. 
• After the names of the parties, there is a “citation” to a place in
a law book or system of case files. In the case above, as you
would expect, the number “2003” is the year of the decision. 
• The use of the letters “UT” means that the case was decided by
the Utah Supreme Court. Other appellate courts are identified in
other ways. “U.S.” means the United States Supreme Court.
“10th Cir.” means the Tenth Federal Circuit Court headquartered
in Denver, CO. Utah belongs to the 10th Circuit and cases heard
by federal judges in Utah are appealed there.
• The letters “UT App.” mean the Utah Court of Appeals, which
was founded in 1986, and which has been involved in a number
of land use cases since that time.
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• The number “7” in this instance, is the case number for that
year. So “2003 UT 7” means that this was the seventh decision
published by the Utah Supreme Court in 2003. This simple iden-
tification is unique to the case, and those doing legal research can
quickly find the case by reference to this exclusive citation.
Recently the Utah appellate courts also have begun numbering
the paragraphs in their opinions. Reference to a specific part of a
case might therefore be shown as “2003 UT 7, ¶26.” With this
short combination of numbers and letters, we can quickly zero in
on the exact place in a case where we find our issue addressed.
Using this ingeniously efficient system, we can easily identify
where the case we may want to look up can be found. With the
extensive resources of the internet and powerful search engines,
legal research and access to written opinions have never been
easier. 
The “67 P. 3d 468” citation refers to the placement of the case in
a seeries of published legal reporters. If the case citation is shown
as “67 P. 3d 468 (Utah 2003),” that case is found in volume 67 of
the third set of legal volumes of what is known as the Pacific
Reporter, on page 468. Prior to 1999, when Utah began using the
current system, the published reporters were the easiest (and
perhaps the only) way to access cases.  Thus, for example, in a
case like Xanthos v. Bd. of Adjustment, 685 P.2d 1032 (Utah 1984),
there would be no equivalent to “2003 UT 7.”
Again, these cases can be found on the internet or in the law
library. You can locate them by carefully reproducing the exact
citation. If you go to the Utah Supreme Court Law Library in the
Matheson Courthouse in Salt Lake City or to the library at either
of the law schools at the University of Utah or Brigham Young
University, all those volumes are available and you can easily
find what you are looking for. Some city and county libraries, as
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well as university collections, also contain extensive legal hold-
ings. Every county and city attorney also needs access to the
body of the law, so he or she usually has a law library. Ask
around if you want to read these cases. They are in a collection
near you or easily accessible on the internet.
Statutes are simpler. In Utah, the statutes are commonly referred
to as the “Utah Code Annotated,” or U.C.A., so the reference
“Utah Code Ann. §63-34-13” would be to the Utah Code Anno-
tated, Title 63, Chapter 34, Section 13. Subsections are shown in
parentheses such as “§63-34-13(4)(a).” Utah statutes also are
available on-line and on CD. Just about every court, attorney,
and legal office in the state has a copy of the Utah code, as do
most libraries, city clerks, and other government offices.

My favorite internet sites:

Recent Utah cases can be found at 
http://www.utcourts.gov/opinions/
Utah statutes are located at:
http://www.utah.gov/government/utahlaws.html
For general national research, statutes, and cases, see:
http://www.findlaw.com/
The United States Supreme Court collection I like best is at:
http://straylight.law.cornell.edu/supct/index.html
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Before we dive into the specifics of land use planning, it is impor-
tant to understand the process of community planning and zon-
ing and the permitting of individual projects on a general level. 
Land Use Planning is:

Defined. There are rules and procedures in place that have been
defined by statute and ordinance. When land use controls are
imposed, local governments are required to adopt specific rules
and standards that will govern what can be built in the commu-
nity and what process must be used to get approval to build it.
Following local procedures is essential to obtaining a legal
approval. The process does not involve much guesswork or
assumptions about what procedures must be followed. It’s spe-
cific and it’s written down somewhere.
Deliberate. Local ordinances and state statutes outlining partic-
ular steps in the process of regulatory land use must be followed
with specificity. Deadlines for applications and appeals will be
enforced strictly if anyone challenges a land use decision in
court. The individual steps involved in the approval process can-
not legally be sidetracked or skipped over.
Informal. Since land use is local and the final controls are in the
hands of citizen planners who serve on planning commissions,

CHAPTER
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What is Land 
Use Planning?
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boards of adjustment, and city councils or county commissions,1

the process has resisted every effort to make it stiff and formal.
Although land use decisions can often be much more significant
to a community than the average ruling by the district court,
there is no comparison between them in terms of formality.
Issues involving free speech, due process, property rights, and
equal protection are common, but the few procedural safeguards
to protect constitutional rights are commonly skirted in the land
use process. This is so because we as a public wish it to be so. If
every hearing became as formal as the court room, the ineffi-
ciencies would cause the entire system to collapse of its own
weight. If those conducting the meetings and making the deci-
sions are open and honest, then somehow the system works bet-
ter than one might predict it would. One cannot have rigid for-
mality and citizen control simultaneously.
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What is Land Use Planning? 13

Public. Land use decisions are not made behind closed doors. In
a few cases, public bodies may deliberate in private, but their
decisions must be made in open meetings that the public may
attend. It is important to note the difference between a public
meeting and a public hearing, however. At a public meeting, any
citizen can attend and observe. Anyone has the right to tape
record the meeting, but they have no right to participate by pip-
ing up with an opinion unless invited to do so. Public meetings
include almost all situations where a majority of the members of
a local decision-making body gathers, whether it is the city coun-
cil, county commission, planning commission, board of adjust-
ment, or design review committee. Public meetings include
study sessions as well as the normally scheduled formal meet-
ings. Public meetings must always be preceded by the posting of
official notice and an agenda, unless certain emergency situations
occur. Public bodies must not discuss issues over which they
have control if they have not previously posted the appropriate
agenda indicating when and where they will discuss the topic.



Public hearings, on the other hand, are public meetings where the
public can participate and speak. Some public hearings are
required by state statute and by local ordinance. Most of the
time, local officials cannot make land use decisions until after
they have conducted a public hearing as required by law.
Land use matters also involve public documents. With some
exceptions for business and trade secrets, virtually all the paper
that is generated by the process is public and accessible to any
citizen to review and copy. For more information about open
meetings and open records, see Appendix A that describes
Utah’s Government Records Access and Management Act
(GRAMA) statute and Appendix B that describes the open meet-
ings act.
Diffused. No one person is ever totally in charge of land use con-
trols. There may or may not be a professional planner working in
a community (sometimes there are entire hierarchies and agen-
cies) but there are always a planning commission and a legisla-
tive body such as the city council or county commission making
final legislative decisions. Sometimes the authority to make a
specific approval may be delegated to one individual, but only
within guidelines provided in ordinances along with standards
adopted by a legislative body. There is always an appeals process
available to challenge that individual’s decision where some-
body can second-guess the decision and provide a reality check.
Deferential. On appeal, the decisions of those at the lower levels
of the planning hierarchy are usually sustained unless discretion
has been abused. The courts have set precedents that clearly
establish their obligation to avoid micro-managing local land use
unless some municipal official or public has made a decision that
clearly violates specific rights or laws. Particularly in dealing
with the broad public issues involved in decisions made by a city
council or county commission in their legislative role, the courts
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almost never overturn local land use policy.
Local. While there are general rules and protocols that are com-
mon to just about every community, there is no land use regula-
tion if the local government unit does not set up a land use
scheme. According to the Utah League of Cities and Towns, there
are 237 incorporated municipalities in the state of Utah along
with 29 counties.2 This means that there are more than 200 zon-
ing ordinances, more than 200 planning commissions, and more
than 200 maps with thousands of different sets of permitted uses
in designated zones. There is absolutely no way to make sense of
a planning and zoning issue involving a specific piece of proper-
ty without reviewing the local zoning ordinance and other relat-
ed land use regulations. Local rules govern local problems.
Self-Contained. There are exterior safeguards, checks, and bal-
ances beyond the local land use decision-makers, but they are, as
a rule, cumbersome, expensive, time-consuming, and even less
predictable than the local processes. It is usually far better,
cheaper, faster, and friendlier to make every effort to resolve dis-
putes within the local government processes than to count on the
courts or a state ombudsman to resolve local problems. 
Complicated. Perhaps the only thing that is predictable about
planning and zoning is that anyone who says it is predictable
will be shown to be wrong. Those who work in the arena on a
full-time basis realize that there are so many variables involved
in the process of developing and administering land use controls
that no one really knows it all. The issues that come up in litiga-
tion, for example, are usually so individualized by the facts of a
particular case as to make “black and white” tests impossible to
impose. Each case is unique. 
And each property is unique. The personalities, motivations, and
resources of each individual involved are unique. In response,
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the rules become more and more complex and tougher to recon-
cile with all the other rules as time goes by.  The ongoing com-
pounding of the complexities is probably the only reliable pre-
diction that can be made about land use in the future. This is not
to say that citizens should give up and refuse to participate in the
process. The natural result of complexity is that those who mas-
ter the process can better control it and thus gain more power
over the result.
Polarizing. Property use conflicts are often emotional and
exhausting. Fundamental values like property rights and home
and family collide with the economics that drive our civilization.
The stage is set for intense and open conflict in a society that is
becoming more polarized and impersonal. In an arena where so
much is at stake, it is not surprising that attempts by our local
governments to forge a consensus and find middle ground are
becoming more difficult.
Legal. Here in the West, it is common to rant and rave a little (or
a lot) about our freedoms and the unfettered lives our pioneer
ancestors enjoyed, free from government regulations and
restraints. While that makes for interesting conversation, the fact
is that very restrictive land use ordinances have been upheld
around the country. In the French Quarter of New Orleans, LA,
or historic Charleston, SC, for example, you are told precisely
what color you may paint your house. These regulations have
been upheld under the same Constitution that we all assume
protects our freedoms in Utah, and it is not usually very helpful
or constructive to thrash about claiming that harsh regulations
are unconstitutional. Since the U.S. Supreme Court decision in
Village of Euclid v. Ambler Realty Co.,3 where local zoning ordi-
nances were upheld in 1926, any efforts to invite the courts to
strike down local land use ordinances on a philosophical basis
have met defeat. It is worth noting that this landmark court case
was authored by the only Utahn to ever sit on the high court, Jus-
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tice George Sutherland of Provo. The Utah Supreme Court held,
in a 2003 case, that battles over land use decisions are “run-of-
the-mill zoning disputes” and that issues raised when a proper-
ty owner claims that his or her application for a permit was
delayed, handled unfairly, or wrongfully denied do not “sound
constitutional alarm bells.”4 Zoning and other land use controls
have repeatedly been upheld by the courts and are difficult to
challenge. You can spend a lot of energy fighting the system. It
exists because most people like it the way it is, including those
people who sit as judges down at the courthouse.
Important. Not least, but last, is this bottom line aspect of land
use regulation: planning and zoning matters. If you care about
the property you own and what use you can make of it, if you are
engaged in attempting to preserve or improve your neighbor-
hood, or if you aspire to local leadership, land use planning and
control must be important to you. Three recent trends in Utah—
exponential population growth, increasing property values, and
a growing concern for our quality of life—have been prime fac-
tors in the geometric acceleration of local land use regulation. 
If we care about what the world looks like around us or what
freedoms we enjoy in using our homes and property, we cannot
avoid being engaged in the land use arena. This guidebook is
meant to provide a convenient, user-friendly orientation to the
rules, the processes, and the players that you will encounter as
you become engaged in this very public and spirited effort to
plan for Utah’s future. Your efforts will not only affect the phys-
ical landscape but also the political landscape. The way citizens
interact with each other in the public setting and the way local
government relates to the people it was created to serve are, to a
great extent, defined by how communities plan for land use. 

What is Land Use Planning?



1For simplicity, I use the term “council or county commission” to include all varieties of local leg-
islative bodies, including town boards and county councils.
2Utah League of Cities and Towns, 2003 Local Government Officials Directory, 17 (2003).
3272 U.S. 365 (1926); the Utah Supreme Court also upheld zoning ordinances in Smith v. Barrett,
20 P. 2d 864 (Utah 1933).
4Patterson v. American Fork City, 2003 UT 7, 67 P.3d 466 (Utah 2003).
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Before we discuss how planning issues are reviewed and
resolved, it may be helpful to understand who the players are.
Basically, there are usually four types of people who show up for
the meetings and engage in the conversation that results in a
land use decision:

• Citizen Planners
• Professional Planners
• Applicants/Property Owners
• Neighbors/Third Parties

We will discuss each participant in turn.
Citizen Planners. These individuals are appointed to the plan-
ning commission, board of adjustment, or other land use body
by the local mayor and/or the municipality’s legislative body, or
they are members of the local council or county commission who
are elected directly by those residents who vote. These are every-
day people who are usually not compensated for their time in
reviewing land use questions. 
Their goals. Citizen planners are supposed to take the broader,
long-range view and consider land use issues in light of the com-
munity as a whole. They put in a lot of time, however. They
would not invest so much if they did not feel that they are
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accomplishing something that justifies the effort and hassle.)
They are usually permanent residents who own their homes.
They are rarely renters. By and large, they are middle-class, mid-
dle-aged, and middle-of-the-road philosophically. If they did not
like local planning as a concept, they would not be on the board
or commission. Sometimes they are individuals who are well
thought of in the community, but were not involved in planning
before their appointment. Sometimes they are appointed or elect-
ed because they have been vocal advocates for a planning phi-
losophy that the legislative body or mayor wants to advance. 
Citizen planners are usually comfortable with the use of regula-
tory power. They spend a lot of time together and like consensus
decisions better than repeatedly disagreeing among themselves.
Some are more independent than others. Some are comfortable
expressing their opinions in public but others will rarely say a
word. As would be expected, some members of a board or coun-
cil may exercise informal leadership that influences how the
decisions are made. Some are thorough and do a lot of home-
work on issues and others are more passive and remain to be
convinced. They are subject to biases and problems with percep-
tion. 
Their role. Since they represent the government, citizen planners
control the process and the agenda. They set the meeting times
and the rules for the discussion. Most land use decisions are
made by a board or commission composed of citizen planners.
The world turns on the opinions and conclusions of a simple
majority—four of seven or three of five. The essential goal of
someone who wishes to influence policy is to get the support of
a majority of the board or commission empowered to make the
decision.
Professional Planners. The local government entity may or
may not have a professional planner on staff. Some large cities



have dozens. The professional does all the administrative work
needed for a land use system to function if there is enough fund-
ing and business to justify hiring staff. Sometimes smaller
municipalities may hire a consultant to handle specific applica-
tions or to help design a general plan or revisions to the zoning
ordinance. If there is no staff planner, local governments usually
attempt to minimize the cost of consultants and thus limit the
role of those who charge an hourly fee. The citizen planners or
the town clerk try to manage land use regulations as a sideline.
If a professional is involved, the process is likely to be more effi-
cient, understandable, and deliberate. There is a smaller chance
of delay from confusion and mistakes in applications, but the
process can still be slower than applicants wish. Citizen planners
will often just look for the desired result and attempt to get there
without a lot of complication, but that approach can be fatal if
they use a faulty process that is later attacked. Professional plan-
ners, if allowed to function properly by the citizen planners who
hire them, will help keep the process organized, legal, and defen-
sible.
Their goals. Professional planners typically have the long-term
view. Citizen planners also may look long-term, but they are
often serving a four-year term and have a lot more going on in
their lives besides planning. Professionals usually choose this
career because they want to see long-range improvement of the
community. They are concerned about how their work will be
viewed by the citizenry and by others in their profession. They
usually hope to keep their jobs, however, and many express frus-
tration that compromise is too common and the vision of the
general plan is not implemented consistently. Professionals want
to get home at night and do not enjoy late night meetings any
more than anyone else does—perhaps less. 
Their role. Professional planners can be very helpful to others in
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the process by acting as referees and coaches. While the land use
gauntlet can be very complicated, the planners understand bet-
ter than anyone—even the lawyers—exactly what the local ordi-
nances and standards say. They should be willing to fully inform
all those involved in the process about what the issues are and
how decisions are made. They should meet with applicants prior
to public hearings to maximize the chances that an application
will be complete and ready for hearing when it appears on an
agenda. They should be equally willing to visit with neighbors
and other concerned citizens and provide all the public informa-
tion available about an issue so the public debate can proceed
fairly.
On occasion, staff planners will attempt to act as informal gate-
keepers on the planning process and totally control access to cit-
izen planners. Applicants may be told that their requests will not
be placed on an agenda or that applications will not be accepted
because they are certain to be denied. This type of activity by
staff is usually inappropriate and perhaps illegal unless specific
responsibility to control the agendas of citizen planners is
defined in the relevant ordinance. It is a fundamental tenet in a
democracy that individual citizens and property owners are enti-
tled to due process when significant aspects of citizenship are
subject to regulation. The decision by one staff person to deny an
applicant a hearing on his or her application is not due process.
Applicants/Property Owners. The applicant for land use
approval is usually a property owner or someone who has an
option to purchase property. An applicant may be a homeowner
who wants to build a carport or an international conglomerate
that desires to develop a big box retail store. They may be in the
business of development and therefore appear before the com-
munity decision makers repeatedly. Applicants all tend to have
some things in common, however. Their interests can be narrow-
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er and short-term. Applicants are commonly interested in less
regulation, not more, and they invariably have concerns about
cost and delay. 
Their goals. Applicants want a positive answer with minimal
hassle, and they want it soon. They can be sophisticated or naîve,
depending on how close they have been to the process, but they
do not often see their particular proposal as representing a great
threat to the health, safety, and welfare of the community. Unless
they are appearing as a homeowner, they usually have a stake in
the outcome that is related to their employment and how they
make their living.
Their role. The job of the applicant is to present a complete pro-
posal and explain and promote it to those who will decide
whether or not it will be approved. They do not always do a very
good job of that, of course, although sometimes they can work
out a consensus and get approval without major aggravation.
Most applications are not controversial, of course, and hundreds
of small-time, routine approvals will be granted between the real
block-buster fights that we read about in the newspapers. The
most successful applicants start early to understand the local
regulations, introduce themselves to the staff and neighbors, and
embrace creative suggestions to forge “win-win” results. 
There is a growing number of professionals, including planners,
who make a living representing applicants in land use matters.
Since the courts have proven to be incapable of resolving dis-
putes quickly and economically, more and more lawyers have
caught on to the importance of doing the legal work early. They
appear before local decision-makers on behalf of property own-
ers and applicants on a regular basis. This can be a positive thing,
depending mainly on the nature of the application and the
approach taken by the lawyer and their clients. In the best of
worlds, an applicants’ attorneys can work with neighbors and
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Before we discuss how planning issues are reviewed and
resolved, it may be helpful to understand who the players are.
Basically, there are usually four types of people who show up for
the meetings and engage in the conversation that results in a
land use decision:

• Citizen Planners
• Professional Planners
• Applicants/Property Owners
• Neighbors/Third Parties

We will discuss each participant in turn.
Citizen Planners. These individuals are appointed to the plan-
ning commission, board of adjustment, or other land use body
by the local mayor and/or the municipality’s legislative body, or
they are members of the local council or county commission who
are elected directly by those residents who vote. These are every-
day people who are usually not compensated for their time in
reviewing land use questions. 
Their goals. Citizen planners are supposed to take the broader,
long-range view and consider land use issues in light of the com-
munity as a whole. They put in a lot of time, however. They
would not invest so much if they did not feel that they are
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accomplishing something that justifies the effort and hassle.)
They are usually permanent residents who own their homes.
They are rarely renters. By and large, they are middle-class, mid-
dle-aged, and middle-of-the-road philosophically. If they did not
like local planning as a concept, they would not be on the board
or commission. Sometimes they are individuals who are well
thought of in the community, but were not involved in planning
before their appointment. Sometimes they are appointed or elect-
ed because they have been vocal advocates for a planning phi-
losophy that the legislative body or mayor wants to advance. 
Citizen planners are usually comfortable with the use of regula-
tory power. They spend a lot of time together and like consensus
decisions better than repeatedly disagreeing among themselves.
Some are more independent than others. Some are comfortable
expressing their opinions in public but others will rarely say a
word. As would be expected, some members of a board or coun-
cil may exercise informal leadership that influences how the
decisions are made. Some are thorough and do a lot of home-
work on issues and others are more passive and remain to be
convinced. They are subject to biases and problems with percep-
tion. 
Their role. Since they represent the government, citizen planners
control the process and the agenda. They set the meeting times
and the rules for the discussion. Most land use decisions are
made by a board or commission composed of citizen planners.
The world turns on the opinions and conclusions of a simple
majority—four of seven or three of five. The essential goal of
someone who wishes to influence policy is to get the support of
a majority of the board or commission empowered to make the
decision.
Professional Planners. The local government entity may or
may not have a professional planner on staff. Some large cities



have dozens. The professional does all the administrative work
needed for a land use system to function if there is enough fund-
ing and business to justify hiring staff. Sometimes smaller
municipalities may hire a consultant to handle specific applica-
tions or to help design a general plan or revisions to the zoning
ordinance. If there is no staff planner, local governments usually
attempt to minimize the cost of consultants and thus limit the
role of those who charge an hourly fee. The citizen planners or
the town clerk try to manage land use regulations as a sideline.
If a professional is involved, the process is likely to be more effi-
cient, understandable, and deliberate. There is a smaller chance
of delay from confusion and mistakes in applications, but the
process can still be slower than applicants wish. Citizen planners
will often just look for the desired result and attempt to get there
without a lot of complication, but that approach can be fatal if
they use a faulty process that is later attacked. Professional plan-
ners, if allowed to function properly by the citizen planners who
hire them, will help keep the process organized, legal, and defen-
sible.
Their goals. Professional planners typically have the long-term
view. Citizen planners also may look long-term, but they are
often serving a four-year term and have a lot more going on in
their lives besides planning. Professionals usually choose this
career because they want to see long-range improvement of the
community. They are concerned about how their work will be
viewed by the citizenry and by others in their profession. They
usually hope to keep their jobs, however, and many express frus-
tration that compromise is too common and the vision of the
general plan is not implemented consistently. Professionals want
to get home at night and do not enjoy late night meetings any
more than anyone else does—perhaps less. 
Their role. Professional planners can be very helpful to others in
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the process by acting as referees and coaches. While the land use
gauntlet can be very complicated, the planners understand bet-
ter than anyone—even the lawyers—exactly what the local ordi-
nances and standards say. They should be willing to fully inform
all those involved in the process about what the issues are and
how decisions are made. They should meet with applicants prior
to public hearings to maximize the chances that an application
will be complete and ready for hearing when it appears on an
agenda. They should be equally willing to visit with neighbors
and other concerned citizens and provide all the public informa-
tion available about an issue so the public debate can proceed
fairly.
On occasion, staff planners will attempt to act as informal gate-
keepers on the planning process and totally control access to cit-
izen planners. Applicants may be told that their requests will not
be placed on an agenda or that applications will not be accepted
because they are certain to be denied. This type of activity by
staff is usually inappropriate and perhaps illegal unless specific
responsibility to control the agendas of citizen planners is
defined in the relevant ordinance. It is a fundamental tenet in a
democracy that individual citizens and property owners are enti-
tled to due process when significant aspects of citizenship are
subject to regulation. The decision by one staff person to deny an
applicant a hearing on his or her application is not due process.
Applicants/Property Owners. The applicant for land use
approval is usually a property owner or someone who has an
option to purchase property. An applicant may be a homeowner
who wants to build a carport or an international conglomerate
that desires to develop a big box retail store. They may be in the
business of development and therefore appear before the com-
munity decision makers repeatedly. Applicants all tend to have
some things in common, however. Their interests can be narrow-
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er and short-term. Applicants are commonly interested in less
regulation, not more, and they invariably have concerns about
cost and delay. 
Their goals. Applicants want a positive answer with minimal
hassle, and they want it soon. They can be sophisticated or naîve,
depending on how close they have been to the process, but they
do not often see their particular proposal as representing a great
threat to the health, safety, and welfare of the community. Unless
they are appearing as a homeowner, they usually have a stake in
the outcome that is related to their employment and how they
make their living.
Their role. The job of the applicant is to present a complete pro-
posal and explain and promote it to those who will decide
whether or not it will be approved. They do not always do a very
good job of that, of course, although sometimes they can work
out a consensus and get approval without major aggravation.
Most applications are not controversial, of course, and hundreds
of small-time, routine approvals will be granted between the real
block-buster fights that we read about in the newspapers. The
most successful applicants start early to understand the local
regulations, introduce themselves to the staff and neighbors, and
embrace creative suggestions to forge “win-win” results. 
There is a growing number of professionals, including planners,
who make a living representing applicants in land use matters.
Since the courts have proven to be incapable of resolving dis-
putes quickly and economically, more and more lawyers have
caught on to the importance of doing the legal work early. They
appear before local decision-makers on behalf of property own-
ers and applicants on a regular basis. This can be a positive thing,
depending mainly on the nature of the application and the
approach taken by the lawyer and their clients. In the best of
worlds, an applicants’ attorneys can work with neighbors and
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citizen planners to reach middle ground and make sure that a
consensus is delivered with the final project. If attorneys are
involved, the final result of the process is more likely to survive
a challenge and less likely to contain hidden defects that cause
problems later.
Neighbors/Third Parties. I use the term “third parties” to rep-
resent all the third-party participants in the land use arena. They
include the residents and business operators located near land
that may be the subject of a proposal. They also could include
organized groups who have a more general agenda such as lim-
iting growth, preserving open space, implementing trail net-
works, and calming traffic. Sometimes local school officials and
law enforcement will comment on proposals and voice support
or opposition. One of the more creative aspects of the land use
community is to make up acronyms for third-party participants
who oppose development, including NIMBYs (Not In My Back
Yard), BANANAs (Build Absolutely Nothing At All Near Any-
body), CAVEs (Citizens Against Virtually Everything) and, for
citizen planners, NIMTOs (Not In My Term Of Office.) Not every
opponent is unreasonable, of course. Most are concerned about
very real, significant issues in local land use.
The roles can be fluid. Today’s applicant will be tomorrow’s
neighbor to another applicant, and by the next election, may be
a citizen planner.
Their goals. The goals of third parties can be all over the land-
scape. They could be competitors of a proposed business with a
financial stake just as significant and influential as the appli-
cants’. They may be the proverbial “little old ladies in tennis
shoes” that have only a community goal in mind, such as to pre-
serve the old schoolhouse or to save the hillsides. They are usu-
ally just neighbors. They perhaps purchased their home or farm
with the idea that the area seemed attractive as it was then and
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do not wish to see it change now. Sometimes they want to influ-
ence change, but often they just want to stop it. 
Their role. Third parties have the right to be heard (at the appro-
priate time, of course). They are guaranteed rights of free speech,
access to public records and meetings, and, as provided in local
ordinance, official notice of hearings and proposals. They are
sometimes marshaled by applicants to support an application
and sometimes whipped into opposition by vocal community
leaders. They have a duty to be courteous and honest, and to
respect the time and investment of others, but they are often the
least sophisticated and most frustrated participants in the
process. Their involvement is usually transactional, which is to
say based on a specific proposal, and not generally extended
over a series of decisions and conversations. Sometimes citizen
planners are exasperated—after working to get community
input on a long-term vision—to find their work criticized by
those who just don’t get the big picture or have any idea how
much work went into forging the right balance. Third parties
should realize that their most productive involvement is early,
not late, in the process of land use management.
All in all, while the stage generally is set for a free-for-all, some-
how the system works pretty well. The more the public, the
media, and community leaders interact on a specific proposal,
the more likely the result will be in line with current community
values and goals. That is not to say that it will always be good
public policy in the long run, but this is not an exact science.
Sometimes part of the good accomplished is to involve citizens
in the conversation, no matter what the result is. The key is for
those involved in a controversy is to respect each other enough
and understand the ground rules sufficiently that no more dam-
age is done than necessary to the long-term relationships that
make a community successful.
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Who’s in charge?

Before discussing the process, it may be helpful to note the
forums in which the process occurs. In larger cities and counties,
the citizen planners may have legislatively delegated to some
staffers the ability to make routine decisions such as issuing
building permits, reviewing project designs, and monitoring
conditional uses. Under the state enabling statutes, however,
there are some citizen planner functions that cannot be delegat-
ed and some decision-making bodies that must play specific
roles in the process.
The city council or county commission plays a pivotal role. They
and they alone can adopt local plans and ordinances. This is a
legislative function and cannot be delegated to anyone else.1

The mayor, city administrator, or county commissioners must act
to administer the ordinances and create a process for receiving
applications, creating agenda, issuing permits, and monitoring
land use compliance. This is an executive function and normally
is not performed by council members except in small municipal-
ities.
There must be a planning commission and it must have the first
opportunity to review and make recommendations on the gen-
eral plan, the zoning ordinances, and other legislative and
administrative matters. If there is not a planning commission,
there cannot be any land use management.2

Another mandatory body or function is an appeals authority. In
the past, this role was usually performed by the board of adjust-
ment.  Some cities and counties may still have a board of adjust-
ment after the revisions made to the Land Use Development and
Management Act by the 2005 Utah Legislature are put into effect,
but others may have assigned or may in the future assign the
variance and appeals processes to a hearing officer, planning



commission, city or county council or commission, board of
appeals, or some combination of these.  Although each commu-
nity now decides how appeals will be heard, some appeal oppor-
tunity must be provided.   I predict that in most situations, the
appeals process will usually remain the province of citizen plan-
ners.  The local ordinance now must explain how the legislative
body has decided to handle appeals and variances.3

These boards and commissions are comprised of citizen plan-
ners, and their decisions are the basic components of land use
controls. They set the agenda, conduct the meetings and discus-
sions, and adopt the rules for the process of planning and zon-
ing. They get the final say in adopting a system of land use man-
agement, and it is only through the ballot box or in court that the
voters of the community can challenge or change their decisions.
They are “in charge.”

1Bradley v. Payson City Corp., 2003 UT 16; 70 P. 3d 47 (Utah 2003).
2The existence of the commission is mandated by language expressly stating the general plan
shall make and recommend a general plan and shall prepare and recommend land use ordi-
nances. See Utah Code Ann. §10-9a-302 and §10-9-402 (§17-27a-302 and §17-27-402 for counties).
The mandatory nature of the planning commission’s role was an essential part of the holding by
the Utah Supreme Court in the recent case of Toone v. Weber County, 2002 UT 103, 57 P. 3d 1079
(Utah 2002).
3Utah Code Ann. §10-9a-701 (municipalities); §17-27a-701 (counties).
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How Projects are Reviewed
and Decisions are Made
Before understanding the process of approval, one must grasp
the difference between local legislative decisions and local admin-
istrative or quasi-judicial decisions. The Utah courts have pound-
ed on this issue in a handful of cases over the past few years in a
whole-hearted effort to help all those in the land use arena
understand it.1

Basically, the concept can be stated simply.
Legislative Actions: A legislative act is a decision made by a
public vote of the city council or county commission that results
in an ordinance, amendment to an ordinance, adoption of the
general plan, amendment to the plan, or creation of an official
policy, rule or code of general community-wide application.
Only a body of elected council members or county commission-
ers can make legislative decisions.  These actions by local legis-
lators are afforded great deference by the courts. The local city
council or county commission has the discretion of adopting any
plan, ordinance, rule, or standard as a legislative act unless it can
be proven that their decision does not advance the general wel-
fare of the community. As long as it is “reasonably debatable”
that the local decision advances the general welfare, and does
not violate state or federal statutes and constitutions, it will be
upheld.2

3
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Case Law — Harmon’s v. Draper

In a recent case involving a local legislative decision, the company

that owns Harmon’s grocery stores made application to the City of

Draper for permission to build one of their prototype stores at 11400

South and 700 East. The area was shown on the general plan as

commercial but had been assigned a residential zone on an interim

basis, an assignment which would not allow the intensive use Har-

mon’s proposed. Although the planning staff recommended approval

and the planning commission also jumped on the bandwagon, the

application hit the skids before the city council. 

A group of vocal neighbors, predictably concerned about the impact

of a 24-hour grocery store on their rear property lines, appeared

How is a Legislative Decision Challenged?

Administrative Actions: When the council, commission, plan-
ning commission, board of adjustment, appeals authority, or
their staff administers  and enforces a legislatively adopted plan,
ordinance, rule, or standard, however, their decisions are not leg-
islative acts. They are administrative or quasi-judicial acts and
they are not entitled to the same deference as legislative acts.
These non-legislative decisions must be supported by substantial
and factual evidence that must be included in a formal record of
the decisions.3 All actions and decisions made by staff, execu-
tives, boards of adjustment, appeals boards, and hearing officers
are administrative or quasi-judicial acts. Many decisions by leg-
islative bodies are not legislative at all, since they do not result in
an ordinance, general plan, code, rule or policy. Decisions involv-
ing individual subdivision approvals, variances, conditional use
permits, and site plans are never legislative. They are adminis-
trative and must all be supported by substantial evidence in the
record if they are to be legal and enforceable.



before the city council and argued against approval. In this case, the

developer had done extensive studies and had its administrative

“ducks in a row.” The application included traffic studies, storm water

management plans, landscaping schemes, and parking design. The

architecture of the building was shown in detail and financial analy-

sis was done to show what a sales tax machine the proposed busi-

nesses would be for the City of Draper.

All this was inadequate in meeting the concerns of the neighbors,

however, and the city council agreed with them that the proposed

use was not compatible with nearby neighborhoods. The project was

denied, although there was clearly plenty of evidence offered upon

which the council could have based an approval.

Harmon’s took the matter to district court, claiming that the city

council had abused its discretion and that there were insufficient rea-

sons to support a denial. After losing in the trial court, Harmon’s

appealed to the Utah Court of Appeals.
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A zoning request to allow this Harmon’s grocery store was first denied, then

approved, by the Draper city council. It was within the discretion of the coun-

cil to agree to change the zoning or not. The area zoning map and an aer-

ial photograph of the site are found on page 53.
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In a decision published in 2000, the court upheld the city’s action.4

Speaking unequivocally so as to not be misunderstood, the court

said:

Harmon’s presented ample information to the city council that

would have justified Harmon’s requested change in zoning

classification. However, in attacking the city’s action, Harmon’s

burden was not to show that the city council had no reason to

deny Harmon’s application . . . Rather the burden was on Harmon’s

to show that the city’s decision to preserve the status quo . . . could

not promote the general welfare.

Above are some of the attractive homes that are near the new Harmon’s store.

The Draper city council had to grapple with the decision of what kind of com-

mercial use is compatible with Draper residents and how adjoining uses can

be buffered.



Although Harmon’s presented evidence to support the position 

that the proposed zone was reasonable, the city council, upon the

record before it, could have reasonably concluded that the use of

the property for residential purposes consistent with the current

zoning status was entirely appropriate.5

The court also held that the public clamor that occurred at the hear-

ing could be appropriately cited as a factor in the council’s decision.

Although the comments by neighbors were not based on specific

facts or substantial evidence, legislative decisions need not be based

on that kind of analysis. The court stated: 

“It is a legislative body’s prerogative to determine public policy, a

judicial body’s job to interpret the policy, and an administrative

body’s job to enforce the policy. Establishing zoning classifica-

tions reflects a legislative policy decision with which courts will

not interfere except in the most extreme cases. Indeed, we have

found no Utah case, nor a case from any other jurisdiction, in

which a zoning classification was reversed on grounds that it was

arbitrary and capricious.”6

Validating the council’s reliance on the concerns of neighbors, the

court said, “In performing their duty it is both their privilege and obli-

gation to take into consideration their own knowledge of such mat-

ters and also to gather available pertinent information from all possi-

ble sources and give consideration to it in making their determina-

tion.”7

The bottom line with legislative decisions is that, as the court stated,

it is nearly impossible to challenge them. Absent racial prejudice or

some other poisonous motive, legislative decisions are upheld by the

courts. 

It is noteworthy that, despite its failure in the courts, Harmon’s did

build the store it originally proposed and it is in operation today at

11400 South and 700 East in Draper. How could this be after the

neighbors and the city prevailed at the Court of Appeals?
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Remember the standard—the principle is neither that developers

always lose nor neighbors always win. The standard is that the leg-

islative body virtually always wins on legislative questions. In a later

city council vote (after an intervening election where new council

members were elected and before a council composed of some new

faces), Harmon’s won the zoning battle and received permission to

build. Had the neighbors challenged that second decision, they

would have faced the same problem Harmon’s faced originally—it is

almost impossible to fight a local legislative decision. Just as Har-

mon’s lost in its attempt to fight city hall, the neighbors also would

have lost if they had challenged the council. Local legislative land use

decisions can rarely be challenged legally.

This standard is not unique to Utah. Indeed, Justice Sutherland laid
down the language in that 1926 zoning case before the U.S. Supreme
Court, stating that local zoning decisions need only be “fairly debat-
able” in order to be upheld.8

Legislative decisions include the following:

aAdopting the general plan.
aAdopting or amending the zoning ordinance.
aRezoning property to a new classification.
aAdopting a subdivision ordinance or any other local law that will

be placed in the ordinance book.
aSetting uniform, printed development standards, codes, and regu-

lations that are applicable generally to land use within the city, as
opposed to a specific development approval for a specific, isolated
application.



Case Law — Wadsworth v. West Jordan

As a contrast to the way legislative decisions are reviewed by the

courts, consider the recent matter of Ralph L. Wadsworth Construc-

tion, Inc. versus West Jordan City.9 Wadsworth, as the property

owner, appeared before the West Jordan Planning Commission to ask

for a conditional use permit to allow outdoor storage at their pro-

posed construction yard and office in an industrial park. The land was

already zoned M-1, which permits light manufacturing and construc-

tion services. West Jordan zoning ordinances defined open storage as

a conditional use requiring approval by the West Jordan Planning Com-

mission.10
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How is an Administrative Decision Challenged?

The construction yard behind this building was the focus of a battle over con-

ditional uses in West Jordan.



When a land use board or commission reviews a conditional use per-

mit application it is involved in an administrative act.  In this case,

since the land was already zoned for outdoor storage, the issue

involved limited discretion.  The planning commission was only

empowered to impose reasonable conditions governing the manner

in which materials are to be stored outdoors.  The previous legislative

decision to designate outdoor storage as a conditional use allowed in

the zone already settled the issue of whether or not outdoor storage

was appropriate and acceptable in the zone.  The commission could

only prohibit outdoor storage outright in this administrative context if

it could show by substantial evidence on the record, as considered

under the standards set forth in the zoning ordinance, that the nega-

tive aspects of outdoor storage on the particular parcel involved could

not be mitigated because of special characteristics of this parcel. 

When the planning commission met to consider Wadsworth’s

request, representatives of neighboring property owners, including

representatives of Dannon Yogurt, appeared before it and expressed

concern that open storage would “induce rodent traffic” and create

dust problems.11 After delaying a  decision for a few weeks so the

staff could review the matter, the commission denied the application.

Wadsworth appealed to the city council, which met on the matter a

few months later. Again, the neighbors appeared and protested.

Again, the conditional use permit application was denied. 

As the basis for the denial, the council adopted these findings:

(1) The city has made a significant investment in bringing Dan-

non to the area and the attributes which attracted Dannon to

the area need to be maintained. Outdoor storage is detrimen-

tal to the area, making the area less attractive and injurious to

the goals of the city.

(2) Outdoor storage may be considered to be a nuisance to

neighboring property owners.

(3) Outdoor storage would encompass the majority of the parcel.

The area and intensity of outdoor storage are much different

than that of neighboring property owners.
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(4) Outdoor storage is detrimental to the existing and future busi-

nesses in the area and is not harmonious with the goals of

the city.12

Most city officials reading these findings would probably consider

them typical of the type of conclusions commonly cited to support

local land use decisions. The trial court deemed them adequate, but

the Court of Appeals disagreed.

The standard for reviewing administrative decisions in Utah is that

they will only be upheld if they are supported by “substantial evi-

dence in the record.” This does not mean that all the evidence pre-

sented to the decision-makers must support the decision or even a

preponderance of the evidence must be found in favor. All that is

required is that the local decision-makers provide some credible, fac-

tual basis for their decisions and include it in the record of the pro-

ceedings. West Jordan did not do this in the Wadsworth matter.

A Utah Citizen’s Guide to Land Use Regulation38

The attractive industrial “campus” of Dannon Yogurt is near the site of a battle

over outdoor storage. The more upscale industrial users in the area fought a con-

struction company’s request for less attractive uses in the industrial zone.



The city had argued that the findings listed above were adequate in

light of the “great deal of deference” owed to local decisions. The

court held, however, that “there is a significant distinction in the

degree of deference owed a municipality’s land use decision depend-

ing on whether it is made while the decision-making body is acting

in a legislative capacity or an administrative/adjudicative capacity.”13

The court used strong language in reminding local officials that they

must do more than just speculate on the impact of proposed land

uses: 

In denying [Wadsworth’s] application, the city council relied on its

finding that “[t]he city has made a significant investment in bring-

ing Dannon to the area and . . . [o]utdoor storage is detrimental

to the area . . . and injurious to the goals of the city.” However,

the only evidence in the record supporting this finding is the con-

cerns expressed by neighboring landowners.  The record does

not reveal whether the commission’s staff actually investigated

the concerns raised at the public hearing or why they concluded
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This is the Wadsworth construction yard. The Utah Court of Appeals held that,

absenting substantial evidence to the contrary, the West Jordan Zoning Ordi-

nance must be applied to allow outdoor storage in this industrial zone.



that outdoor storage on [Wadsworth’s] property—which is located

in an M-1 zone—would be adverse to the city’s goals.14

In other words, the city had already covered the issue of compatibility

when it provided by ordinance that outdoor storage could be allowed

as a conditional use in the zone. That legislative decision to define

appropriate uses in the zone would have been given great deference

if the neighbors had challenged the legislative act of allowing storage

use in the M-1 zone when the zoning ordinance was adopted or

amended. Having made that policy decision in legislative process,

however, the city could not ignore its own conclusions as expressed

in the ordinance. How could the city state in an ordinance that stor-

age is appropriate and desirable if properly conditioned but then deny

an application for storage with broad language saying that such uses

were incompatible? 

The city’s inconsistency was too obvious for the court’s taste and it

went on to add:

Similarly, the sole evidence supporting the city council’s determi-

nation that [Wadsworth’s] outdoor storage “may be considered a

nuisance” is the concern raised by neighboring property owners

regarding potential increases in “rodent traffic” and dust. Although

[the zoning ordinance] authorized the city council to deny

[Wadsworth’s] application if it was “deemed . . . a nuisance,” the

city council did not find that [Wadsworth’s] storage would actually

constitute a nuisance. Thus, this finding was also insufficient to

justify denial of [the] conditional use application.15

Noting that there are other landowners in the area with outdoor stor-

age, the court simply could not understand where the evidence exist-

ed that would show how outdoor storage on Wadsworth’s lot would

be detrimental to other landowners who also have outdoor storage on

their lots. In the context of administrative decisions, the lack of evi-

dence supporting a denial is fatal to the decision if appealed to court.
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Administrative decisions include the following:

aSubdivision approvals.
aApproval of variances.
aDecisions interpreting the meaning of the ordinances.
aAppeals from decisions of zoning officials.
aIssuing and enforcing building permits.
aZoning enforcement.
aRegulation of non-conforming (grandfathered) uses.
aAny other decision that is not made by the legislative body. 
aAny decision, even if made by the legislative body, that deci-

sion does not result in a change to the city limits, the zoning
map, the ordinances or the code books.

What is “Substantial Evidence”?

Substantial evidence is:  more than a mere “scintilla” of evidence
though something less than the weight of the evidence.16

Note that in the Wadsworth case, the administrative decision
maker was the city council. Just because the legislative body is
making the decision does not mean that the decision is legisla-
tive. Local boards, councils, and commissions often act in admin-
istrative capacities when they make land use decisions.
Of course, if the decision maker is not the council or county com-
mission, then the decision being made cannot be a legislative
decision. The judgment calls made by the board of adjustment,
zoning administrator, appeals authority, building inspector, and
staff are always administrative or quasi-judicial and must there-
fore always be supported by substantial evidence when chal-
lenged. 



Those who master this principle will have covered a lot of
ground in understanding local land use procedures. It may seem
somewhat clear, but remember that the trial court in the
Wadsworth case agreed with West Jordan, and it took the Court
of Appeals to clear up the confusion about what constitutes sub-
stantial evidence. Don’t be discouraged if a local decision seems
marginal and the appeal unpredictable. Even the judges don’t
agree on some cases, and there are few bright lines in this busi-
ness.

1Bradley v. Payson City Corp., 2001 UT App 9, 17 P.3d 1160 (Utah App 2001), vacated 2003 UT 16,
70 P.3d 47 (Utah 2003); Harmon City, Inc. v. Draper City, 2000 UT App 31, 997 P.2d 321 (Utah App
2000); Wadsworth Construction v. West Jordan, 2000 UT App 49, 999 P.2d 1240 (Utah App 2000).
2 Bradley, supra, note 1; Utah Code Ann. §10-9a-801(3)(b) (municipalities); Utah Code Ann. §17-
27a-801(3)(b) (counties).
3 Bradley, supra, note 1; Utah Code Ann. §10-9a-801(3)(c) (municipalities); Utah Code Ann. §17-27a-
801(3)(c) (counties).
4Harmon City., supra, note 1.
5Id. ¶ 28. (emphasis added).
6Id. ¶ 18.
7Id. ¶ 27, quoting Gayland v. Salt Lake County, 358 P.2d 633, 634 (1961). (emphasis in original).
8Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 388–89 (1926).
92000 UT App 49, 999 P.2d 1240. (Utah App. 2000)
10Cited by the Court of Appeals as West Jordan, Utah, ordinance §10-9-102(f) (1991).
11Wadsworth, supra, note 1 ¶ 3.
12Wadsworth, supra, note 1 ¶ 15.
13Wadsworth, supra, note 1 ¶ 16, quoting Harmon City, Inc., supra, note 9, ¶ 8.
14Wadsworth, supra, note 1 ¶ 17.
15Wadsworth, supra, note 1 ¶ 18.
16Patterson v. Utah County Bd. of Adj. 893 P.2d 602 (Utah App. 1995).
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“In the Beginning”: 
Adopting the General Plan
and Land Use Ordinances
Step One: Adopting the General Plan

Once a community decides it wants land use planning, what do
those with a stake in the process do to start? In Utah, the first step
is to appoint a planning commission and proceed to adopt a gen-
eral plan. Every town, city, or county that has land use controls has
to have a general plan if it intends to control land uses.
The tendency when a specific issue looms importantly over the
municipal landscape, however, is for government officials and cit-
izens alike to skip the preliminaries  involved in understanding
the general plan and how the land use ordinance came to be. That
is short-sighted. The entire concept of local land use planning was
intended to move from the general to the specific and to make lot-
by-lot decisions in light of general community goals. Land use
decisions that avoid this context are more likely to fail if chal-
lenged and more likely to breed cynicism in those most affected.
An extended discussion of how to create a general plan is beyond
the scope of this discussion; my goal is to help you negotiate the
permitting process once the general plan is in place and the land
use ordinances adopted. But it is still worthwhile to pause at the
beginning and describe what a general plan is—and isn’t.

4
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It should be noted that since cities and counties in Utah are “crea-
tures of statute and limited in powers to those delegated by the
legislature,”1 they can only pass land use laws that are enabled
by state statute or “necessarily implied to carry out such respon-
sibilities.”2 Where the state laws are specific, the local govern-
ments have no discretion to go beyond them.
As stated above, the general plan is mandatory. As the statute
reads: 

In order to accomplish the purposes set forth in this chapter,
each municipality shall prepare and adopt a comprehensive,
long-range general plan for: (a) present and future needs of
the municipality; and (b) growth and development of the
land within the municipality or any part of the
municipality.3

According to code, the plan may provide for:
1. health, general welfare, safety, energy conservation,

transportation, prosperity, civic activities, aesthetics,
and recreational, educational, and cultural opportunities;

2. the reduction of the waste of physical, financial, or
human resources that result from either excessive
congestion or excessive scattering of population;

3. the efficient and economical use, conservation, and
production of the supply of: 

a. food and water; and
b. drainage, sanitary, and other facilities and

resources;
4. the use of energy conservation and solar and renew-

able energy resources;
5. the protection of urban development;
6. the protection and promotion of air quality; 



7. historic preservation; and
8. an official map . . . 4 [“official map” refers to a trans-

portion plan for future street and highway improve-
ments].

The statute concludes that the municipality may determine the
comprehensiveness, extent, and format of the general plan with-
in certain guidelines. Unless otherwise provided by local ordi-
nance, the general plan is advisory only so any decision related
to it would be almost impossible to challenge legally.  The adop-
tion of the plan is really a conversation about what direction the
community wants to go in its land use, traffic, housing, and other
goals. If there is no ordinance mandating that local land use deci-
sions be consistent with the general plan, there is usually no need
to worry about appealing a general plan decision.5

Counties must also adopt a general plan if they wish to engage
in land use planning; the wording of the statute is somewhat dif-
ferent, though generally similar.
There is a specific process that must be followed to adopt a gen-
eral plan, and it must involve the planning commission. As you
will learn in dealing in land use issues, the planning commis-
sion’s role cannot be ignored. Only the planning commission can
propose a general plan, and the city council or county commis-
sion cannot approve one without the recommendation of the
planning commission.6

If you are involved in advocating for one side or the other of a
controversial land use decision, take the time to review the gen-
eral plan and note the guidance it provides for your situation.
Using quotations from the municipality’s own general plan in
support or opposition of your arguments before a land use panel
can be persuasive and will be a significant part of the record of the
decision if it is appealed and reviewed in litigation or arbitration. 
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The general plan does not control with an iron hand the land use
decisions that a community makes, but also it is not mere win-
dow dressing. If the local decision-makers ignore a clear direc-
tive from the plan, their decisions may be more effectively chal-
lenged as arbitrary and capricious. Often the consideration of a
request for a change in the zoning for a particular property will
include an amendment to the general plan to be certain that there
is philosophical consistency between the plan and the re-zoning,
if granted.
Remember, every local government that wants to be in the busi-
ness of regulating land use must have a general plan. If the plan-
ning department or recorder is unable to provide one on request,
zoning decisions may be struck down as void and illegal. If the
local officials refuse to provide one, an interested citizen can
demand to review it under the Government Records Adminis-
tration and Management Act (GRAMA).7 For more information
about GRAMA, see Appendix A.
The general plan is adopted under specific procedures. There
must be at least one public hearing and open discussion to
enhance the chances that the legislative decision by the city
council or county commission to adopt the plan represents com-
munity consensus.8

Adoption of the general plan is a legislative decision, and the
judgments made by the citizen planners in adopting it are virtu-
ally unchallengeable if the relevant statutes are followed.
Step Two: The Land Use Ordinances

A general plan alone cannot be used to enforce land use controls.
The “teeth” behind the general plan are the land use ordinances.
Every community which desires to control land use also must
have a land use ordinance.9 As you would expect,  land use ordi-
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